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KENNESTONE HOSPITAL, INC. v. HOPSON.

S00G0815
FLETCHER, Presiding Justice

In response to a request for discovery from a non-party undet OCGA § 9-11--34 (c), Kennestone
Hospital produced Sherri Hopson's mental health tecords to her former husband in their divorce action.

Hopson filed a claim alleging that the hospital was liable in tort for releasing records that wete
privileged, but the trial court granted '
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summaty judgment to Kennestone. Revessing, the Court of Appeals for the State of Georgia held thata
patient’s filure to object within ten daysto a request for a nonparty to produce documents does not
amount to a waiver of the patient’s privileged communications with a psychiatrist.(fal) Because we
agree that there is no implied waiver of the mental health privilege based on the patient's failure to
object to 2 request for a nonpatty to produce mental health records, we affirm.

FACTS AND PROCEEDINGS

Sherri Hopson agreed to undergo treatment in a drug rehabilitation program as part of the setflement
agresment with her husband in their divorce action. After het former husband sought to terminate his
alimony payments based on her failure to receive treatment, Hopson participated ina two-week
outpatient drug reatment program at Kennestone Hospital. Her ex-husband served Kennestone with 2
nonparty discovery request under OCGA § 91 1--34 {¢c), seeking production of any hospital documents

. concerning Hopson's attendance and completion of drug rehabilitation programs at the hospital. Hopson

did not object within ten days, the hospital produced Hopson's records, and the alimony action was
seitled.

Later Kennestone sued Hopson to collect an unpaid medical bill, and Hopson filed counterclaims
against Kennestone for negligence, invasion of privacy, tortious interference with a confidential
relationship, intentional and negligent infliction of emotional distress, and breach of fiduciary duty. She

- contende that the hospital improperly released records and documents that contained confidential and
privileged communications between Hopson and her psychiatrists concerning her treatment without her

consent or a court order. Rejecting her arguments, the trial court granted summary judgment o
Kennestone on its complaint and Hopsor’s counterclaim. The coutt of appeals reversed the grant of
summary judgment on the counterclaim, and this Court granted certiorari.

DISCOVERY PROCEDURES
The Georgia Civil Practice Act provides for the discovery of "any mafter, not privileged, which is
relevant to the subject matter involved in the pending action."(fn2) A party's failure fo objeci to a

discovery request within the time required generally will result in a waiver of the right to object.(fn3)
The issue in this appeal is whether the
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general rule should apply to requests undet OCGA § 9--11--34 (c) to nonparties for the production of
documents that are protected by the psychiatrist-patient privilege.

OCGA § 9--11--34 deals with discovery rules concerning the production of documents, the
inspection of things, and the entry upon land to inspect property or objects. Subsection {c) applies the
code section to discovery against persons who are not parties in the underlying action; subsection (d)
provides that the code section shall not repeal the confidentiality provided by other statutes concerning:
mental illness, mental retardation, and alcohol and drug treatment.(fod)

Paragraph (c) (1) of OCGA § 9--11--34 sets ont the procedure for obtaining discovery and gives the
nonparty or any party the right to object; paragraph (c) (2) applies the code section specifically to
discovery against a nonparty who is a practitioner of the healing arts, hospital, or health care facility.
The pacty desiring discovery must serve all parties with the request, and the nonparly or any party may
file"an objection with the court, If an objection is filed, the nonparty shall not furnish the requested
matezials until further order of the court and the party seeking the discovery may file 2 motion to compel
discovery, "If no objection is filed within ten days of the request, the non-party to whom the tequest is
directed shall promptly comply."(fa3) :

There is no federal rule comparable to paragtaph (c) (2) ot (d) of OCGA § 9--11--34, and neither
provision was part of the Georgia Civil Practice Act when it was originally enacted in 1966 or
substautially revised in 1972.(5a6) The legislative history of the two provisions consists of the preamble
of two acts passed in 1986 and 1988, Given the ambiguity in the first act concerning the " privileges”
covered and the stated purpose of the second act to keep mental health records confidential, this limited
legislative history does not clarify the legislature's intent in enacting subsections (o) and (d).(fn7)

PSYCHIATRIST-PATIENT PRIVILEGE |
As amatier of public policy, this state has long provided for the confidentiality of communications

between psychiatrist and patient.(fa8) In 1995, the legislature expanded the list of mental health
providers whose communications with patients during the psychotherapeutic '
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relationship are privileged. The mental health privilege now includes confidential communications-
between patient and psychiatrist, licensed psychologist, licensed clinical social worker, clinical nurse
specialist in mental health or psychiatry, licensed martiage and family therapist, or licensed professional
counselor.(fu%) ' :

“The purpose of the privilege is to encourage the patient to talk freely without fear of disclosure and
embatrassment, thus enabling the psychiatrist to render effective treatment of the patient's emotional or
mental disorders."(f10) In recognizing a testimonial privilege for communications between
psychothetapist and patient, the United States Supreme Court concluded that the privilege serves
important private and public interests by facilitating appropriate treatment and thus promoting the
mental health of the country’s citizenry.(fnl1) '

Alfhough the fact that a patient has undergone psychiatric treatment and the dates of the care are not

subject to the psychiatrist-patient privilege,(fnl2) confidential communications between the psychiatrist
and patient generally are protected.(fn13) As a result, the patient must waive the privilege either
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expressly or implicitly as a precondition of discovery.(fn14) This Court has found an implied waiver at
trial when a criminal defendant called a psychiatrist as a witness 10 testify about the defendant’s mental
condifion.(fn15) In contrast, we refused to find thata witness in a criminal trial waived the privilege by
allowing her psychiatrist to testify in her workers' compensation case.(fn16)

IMPLIED WAIVER OF PRIVILEGE

Waiver is the voluntary relinquishment of 2 known right and may be established by express
statements or implied by conduct.(Fn17) An implied waiver is one shown by a "party’s decisive,
unequivocal conduct reasonably inferring the intent to waive."(fn18) Ordinarily, silence is insufficient to
establish 2 waiver unless there is an obligation
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to speak.(fnl9)

Tn at least three cases, the court of appeals has considered the relationship between the statutes
providing for the discovery of non-party documents and those providing for the confidentiality of
communications between psychiatrist and pationt. The court first identified the issue as whether the
psychiattist-patient privilege "is ever subject to waiver or is an ‘absolute’ privilege," but declined to
decide the issue.(f20) Subsequently, the court held in Price v. State Farm Mutual Auto. Ins, Co.(fo21)
that 2 patient's failure to object within ten days under § 9--11--34 (c) (2) waived the patient's right to
object to a discovery request seeking decuments protected by the psychiatrist-patient privilege.
However, when the full court considered the issug again in this case, it overruled its prior decision in
Price and held that a patient's failure o object did not constitute an affirmative waiver of privileged
communications with a psychiatrist.(f122)

~ Considering the protection afforded by the mental health privilege, we conclude that a patient's

| faiture to file an objection within ten days of the request for privileged communications from a non-
party is not the type of decisive and wnequivocal conduct that justifies inferring an intent to waive the
privilege. The only previous instance where we have found an implied waiver of the privilege was based
on the affirmative act of a party in calling a psychiairist as 2 witness.(f123) In contrast, the implied
waiver in this case would be based on the party's silence or failure to act.

Given the importance of the privilege in encouraging and protecting confidential communications -
concerning the emotional and mental health of individuals, we hold that a party's silence and failure to
act in response to a request for privileged matter from a non-party health care provider or facility under
OCGA § 9--11--34 (¢) (2) does not waive the party's privilege by implication, Because we agree with
the court of appeals that Hopson did not waive her psychiatrist-patient privilege by failing to object to
the request for her records from Kennestone, we affirm its decision reversing the trial court's grant of
surnmary judgment in favor of the hospital. :
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Judgment affirmed. All the Justices concur
DECIDED November 13, 2000

Certiorari to the Court of Appeals of Georgia --- 241 Ga. App- 829.
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